Senate

The Committee on Public Health reported through SEN.
HARRIS of the 5th Dist., Chairperson of the Committee on the
part of the Senate, that the substitute bill ought to pass.

General Assembly File No. 592
January Session, 2009 Substitute Senate Bill No. 845
Senate, April 9, 2009

AN ACT CONCERNING OVERSIGHT OF NURSING HOMES.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:
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Section 1. (NEW) (Effective July 1, 2009) The Department of Public
Health shall include on the department's web site a direct link to the
United States Department of Health and Human Services' Nursing
Home Compare database as located on the United States Department
of Health and Human Services' official United States Government Site
for People with Medicare. Such direct link shall be located in a
prominent place on the department's web site.

Sec. 2. Section 17b-351 of the general statutes is amended by adding
subsection (c) as follows (Effective July 1, 2009):

(NEW) (c) On or before December 31, 2009, and annually thereafter,
the Commissioner of Social Services, in consultation with the
Commissioner of Public Health, shall, within available appropriations,
complete an inventory of all publicly funded and private pay nursing
home beds in the state. On or before January 1, 2010, and annually
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thereafter, the Commissioner of Social Services shall report to the joint
standing committees of the General Assembly having cognizance of
matters relating to human services and public health on the results of
the inventory, in accordance with section 11-4a. The Commissioner of
Social Services shall identify in such report any geographic areas in the
state that are in need of additional nursing home beds and the number
of beds needed in such geographical areas. The Commissioner of
Social Services shall also identify in such report any geographic areas
of the state in which there is a surplus of nursing home beds.

Sec. 3. Section 17b-352 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective from passage):

(a) For the purposes of this section and section 17b-353, "facility"
means a residential facility for the mentally retarded licensed pursuant
to section 17a-277 and certified to participate in the Title XIX Medicaid
program as an intermediate care facility for the mentally retarded, a
nursing home, rest home or residential care home, as defined in section
19a-490.

(b) Any facility [which] that intends to (1) transfer all or part of its
ownership or control; [prior to being initially licensed;] (2) introduce
any additional function or service into its program of care or expand
an existing function or service; or (3) terminate a service or decrease
substantially its total bed capacity, shall submit a complete request for
permission to implement such transfer, addition, expansion, increase,
termination or decrease with such information as the department
requires to the Department of Social Services, provided no permission
or request for permission to close a facility is required when a facility
in receivership is closed by order of the Superior Court pursuant to
section 19a-545. The Office of the Long-Term Care Ombudsman
pursuant to section 17b-400 shall be notified by the facility of any
proposed actions pursuant to this subsection at the same time the
request for permission is submitted to the department and when a
facility in receivership is closed by order of the Superior Court

pursuant to section 19a-545.
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(c) An applicant, prior to submitting a certificate of need
application, shall request, in writing, application forms and
instructions from the department. The request shall include [: (1) The]
the name of the applicant or applicants [; (2)] and a statement
indicating whether the application is for: [(A)] (1) A transfer of

ownership or control, (2) a new, additional, expanded or replacement

facility, service or function, [(B)] (3) a termination or reduction in a
presently authorized service or bed capacity, or [(C)] (4) any new,
additional or terminated beds and their type. [; (3) the] Certificate of
need applications, other than those seeking transfer of ownership or
control, shall include: (A) The estimated capital cost; [(4)] (B) the town
where the project is or will be located; and [(5)] (C) a brief description

of the proposed project. Such request shall be deemed a letter of intent.
No certificate of need application shall be considered submitted to the
department unless a current letter of intent, specific to the proposal
and in accordance with the provisions of this subsection, has been on
file with the department for not less than ten business days. For
purposes of this subsection, "a current letter of intent" means a letter of
intent on file with the department for not more than one hundred
eighty days. A certificate of need application shall be deemed
withdrawn by the department, if a department completeness letter is
not responded to within one hundred eighty days. The Office of the
Long-Term Care Ombudsman shall be notified by the facility at the

same time as the letter of intent is submitted to the department.

(d) Any facility acting pursuant to subdivision (3) of subsection (b)
of this section shall provide written notice, at the same time it submits
its letter of intent, to all patients, guardians or conservators, if any, or
legally liable relatives or other responsible parties, if known, and shall
post such notice in a conspicuous location at the facility. The notice
shall state the following: [(A)] (1) The projected date the facility will be
submitting its certificate of need application, [(B)] (2) that only the
department has the authority to either grant, modify or deny the
application, [(C)] (3) that the department has up to ninety days to
grant, modify or deny the certificate of need application, [(D)] (4) a

brief description of the reason or reasons for submitting a request for
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permission, [(E)] (5) that no patient shall be involuntarily transferred
or discharged within or from a facility pursuant to state and federal
law because of the filing of the certificate of need application, [(F)] (6)
that all patients have a right to appeal any proposed transfer or
discharge, and [(G)] (7) the name, mailing address and telephone
number of the Office of the Long-Term Care Ombudsman and local

legal aid office.
(e) The department shall review a request made pursuant to
subsection (b) of this section to the extent it deems necessary,

including, but not limited to, in the case of a proposed transfer of

ownership or control, [prior to initial licensure] the financial viability

of the applicant, the impact on the facility rate, any real property lease

or debt instrument, any nursing facility management services

agreement and the financial condition of the applicant, the financial

responsibility and business interests of the transferee and the ability of
the facility to continue to provide needed services, or in the case of the
addition or expansion of a function or service, ascertaining the
availability of the function or service at other facilities within the area
to be served, the need for the service or function within the area and
any other factors the department deems relevant to a determination of
whether the facility is justified in adding or expanding the function or
service. The commissioner shall grant, modify or deny the request
within ninety days of receipt thereof, except as otherwise provided in
this section. Upon the request of the applicant, the review period may
be extended for an additional fifteen days if the department has
requested additional information subsequent to the commencement of
the commissioner's review period. The director of the office of
certificate of need and rate setting may extend the review period for a
maximum of thirty days if the applicant has not filed in a timely
manner information deemed necessary by the department. The
applicant may request and shall receive a hearing in accordance with

section 4-177 if aggrieved by a decision of the commissioner.

(f) The Commissioner of Social Services shall not approve any

requests for beds in residential facilities for the mentally retarded
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which are licensed pursuant to section 17a-227 and are certified to
participate in the Title XIX Medicaid Program as intermediate care
facilities for the mentally retarded, except those beds necessary to
implement the residential placement goals of the Department of

Developmental Services which are within available appropriations.

(g) The Commissioner of Social Services shall adopt regulations, in
accordance with chapter 54, to implement the provisions of this
section. The commissioner shall implement the standards and
procedures of the Office of Health Care Access concerning certificates
of need established pursuant to section 19a-643, as appropriate for the
purposes of this section, until the time final regulations are adopted in

accordance with said chapter 54.

Sec. 4. Section 17b-339 of the general statutes is repealed and the

following is substituted in lieu thereof (Effective from passage):

(@) There is established a Nursing Home Financial [Advisory]
Oversight Committee to examine the financial solvency of nursing
homes on an ongoing basis and to support the Departments of Social
Services and Public Health in their mission to provide oversight to the

nursing home industry [which promotes] on issues concerning the

financial solvency of and quality of care provided by nursing homes.
The committee shall consist of: [seven members:] The Commissioner of
Social Services, or his designee; the Commissioner of Public Health, or
his designee; the Secretary of the Office of Policy and Management, or
his designee; the [director of the Office of Fiscal Analysis, or his

designee;] State Comptroller, or the State Comptroller's designee; the

Long-Term Care Ombudsman or the ombudsman's designee; and the

executive director of the Connecticut Health and Education Facilities
Authority, or his designee. [; and one representative of nonprofit
nursing homes and one representative of for-profit nursing homes

appointed by the Governor] The Commissioner of Social Services and

the Commissioner of Public Health shall be the chairpersons of the

committee.

[(b) The Commissioner of Social Services and the Commissioner of
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Public Health shall be the chairpersons of the committee. Any vacancy
shall be filled by the appointing authority.]

[(c)] (b) The committee, upon receipt of a report relative to the
financial solvency of and quality of care provided by nursing homes in
the state, shall recommend appropriate action [for improving the
financial condition of any nursing home that is in financial distress] to

the Commissioner of Social Services and the Commissioner of Public

Health. The Commissioner of Social Services shall notify the committee

of any nursing home request for an interim rate increase pursuant to
section 17b-340.

[(d)] (c) Not later than January 1, [1999] 2010, and annually
thereafter, the committee shall submit a report on its activities to the
joint standing committees of the General Assembly having cognizance

of matters relating to appropriations and the budgets of state agencies,

human services and public health and to the select committee of the
General Assembly having cognizance of matters relating to aging, in

accordance with the provisions of section 11-4a.

(d) Not later than October 1, 2009, and quarterly thereafter, the

committee shall meet with the chairpersons and ranking members of

the joint standing committees of the General Assembly having

cognizance of matters relating to appropriations and the budgets of

state agencies, human services and public health, to discuss activities

of the committee relating to the financial solvency of and quality of

care provided by nursing homes.

Sec. 5. (NEW) (Effective from passage) (a) The Commissioner of Social
Services may require each owner of a chronic and convalescent
nursing home or rest home with nursing supervision to submit to the
Department of Social Services quarterly reports of accounts payable by
vendor and by days outstanding in such format as may be prescribed
by the commissioner. In addition, on and after July 1, 2009, each
chronic and convalescent nursing home or rest home with nursing
supervision shall obtain an annual financial audit of its operations

conducted by an independent auditor, and shall provide a copy of
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such audit report to the commissioner. If such report indicates that a
facility may be experiencing financial distress, the commissioner shall
require such facility to submit specific financial information to the
department, including, but not limited to, debt agreements and interim
financial statements.

(b) The commissioner may also require: (1) Any nursing facility
management services certificate holder, pursuant to section 19a-561 of
the general statutes, as amended by this act, or any person or entity
that has a beneficial ownership interest of ten per cent or more in any
such nursing facility management services certificate holder to report
information concerning the financial condition of any facility managed
or owned by such holder or beneficial owner in this state or another
state, and (2) any person or entity that has a beneficial ownership
interest of ten per cent or more in a chronic and convalescent nursing
home or rest home with nursing supervision to report information
concerning the financial condition of any facility owned by such
person or entity in this state or another state, in such format as may
prescribed by the commissioner. For purposes of this subsection,
"beneficial ownership" includes, but is not limited to, ownership
through any level or relationship of parent and subsidiary

corporations and partnerships.

(c) If the Commissioner of Social Services determines that a chronic
and convalescent nursing home or rest home with nursing supervision
has undergone an adverse change in financial condition, based on a
review of the information provided to the commissioner pursuant to
subsections (a) and (b) of this section and a review of a chronic and
convalescent nursing home's or rest home with nursing supervision's
annual cost report submitted to the Department of Social Services
pursuant to section 17b-340 of the general statutes, the commissioner
shall notify the Commissioner of Public Health and the Nursing Home
Financial Oversight Committee, established pursuant to section 17b-
339 of the general statutes, as amended by this act, of such adverse
change in financial condition and may require such facility to report
monthly the department on the facility's cash availability, status of

sSB845 / File No. 592 7



217
218
219
220

221
222
223
224
225
226
227
228
229
230
231
232
233
234
235

236
237
238
239
240
241
242
243
244
245
246
247

248
249
250

sSB845 File No. 592

vendor payments and employee payrolls. The Commissioner of Social
Services may also require the facility to report such other financial
information that the commissioner deems necessary to measure the

financial condition of such facility.

(d) The criteria used by the Commissioner of Social Services
pursuant to subsection (c) of this section to determine whether a
chronic and convalescent nursing home or rest home with nursing
supervision has undergone an adverse change in financial condition
shall include, but not be limited to: (1) The frequency of Medicaid
advances granted in accordance with section 119 of public act 07-1 of
the June special session; (2) unfavorable working capital ratios of assets
to liabilities; (3) a high proportion of accounts receivable more than
ninety days old; (4) a high proportion of accounts payable more than
ninety days old; (5) significant increases in accounts payable, unpaid
state or municipal taxes, state user fees or payroll-related costs; (6)
minimal equity or reserves or decreasing equity or reserves; (7) high
levels of debt and high borrowing costs; (8) significant increases in the
level of debts and borrowing costs; and (9) significant operating losses

for two or more consecutive years.

(e) If the Commissioner of Social Services determines that a chronic
and convalescent nursing home or rest home with nursing supervision
is in financial distress that may lead to the facility having insufficient
resources to meet its operating costs, the commissioner, in accordance
with section 11-4a of the general statutes, shall issue a report of such
findings to the joint standing committees of the General Assembly
having cognizance of matters relating to human services, public health,
and appropriations and the budgets of state agencies, and to the
Nursing Home Financial Oversight Committee, established pursuant
to section 17b-339 of the general statutes, as amended by this act. Such
report shall be in a format prescribed by the Nursing Home Financial

Oversight Committee.

Sec. 6. (NEW) (Effective from passage) (a) Each nursing facility
management services certificate holder, pursuant to section 19a-561 of

the general statutes, as amended by this act, for which rates paid by
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the state are set pursuant to section 17b-340 of the general statutes,
shall, upon request by the Commissioner of Social Services, report its
annual costs to the commissioner in such form as may be prescribed by
the commissioner. Costs shall be reported on a fiscal year basis ending
on the thirtieth day of September and submitted on or before the
thirty-first day of December.

(b) No nursing facility management services certificate holder, who
is a related party to the owner of a chronic and convalescent nursing
home or rest home with nursing supervision, shall be paid fees,
including expenses from such facility for which it provides such
services, in excess of the management fee permitted by the Department
of Social Services in setting the rate for such facility pursuant to section
17b-340 of the general statutes unless the Commissioner of Social
Services, after a financial review of such holder, approves a
management fee in excess of such rate. For any violation of this
subsection, the Commissioner of Social Services may assess a civil
penalty not to exceed the amount by which the fee paid for such
services exceeds the approved management fee plus fifteen thousand
dollars. The provisions of this subsection shall not apply to any
management fee in effect on or before April 1, 2008. As used in this
section, '"related party" means persons or organizations related
through an ability to control, ownership, family relationship or

business association, and includes persons related through marriage.

Sec. 7. Section 17b-4 of the general statutes is repealed and the

following is substituted in lieu thereof (Effective from passage):

(@) The Department of Social Services shall plan, develop,
administer, operate, evaluate and provide funding for services for
individuals and families who are served by the department [who] and
are in need of personal or economic development. In cooperation with
other social service agencies and organizations, including community-
based agencies, the department shall work to develop and fund
prevention, intervention and treatment services for such individuals

and families. The department shall: (1) Provide appropriate services to
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individuals and families as needed through direct social work services
rendered by the department and contracted services from community-
based organizations funded by the department; (2) collect, interpret
and publish statistics relating to individuals and families serviced by
the department; (3) monitor, evaluate and review any program or
service which is developed, operated or funded by the department; (4)
supervise the establishment of pilot programs funded by the
department in local communities which assist and support individuals
and families in personal and economic development; (5) improve the
quality of services provided, operated and funded by the department
and increase the competency of its staff relative to the provision of
effective social services by establishing and supporting ongoing staff
development and training; and (6) encourage citizen participation in

the development of social service priorities and programs.

(b) The Department of Social Services shall study continuously the
conditions and needs of elderly and aging persons in this state in
relation to nutrition, transportation, home-care, housing, income,
employment, health, recreation and other matters. It shall be
responsible in cooperation with federal, state, local and area planning
agencies on aging for the overall planning, development and
administration of a comprehensive and integrated social service
delivery system for elderly persons and the aged. The department
shall: (1) Measure the need for services; (2) survey methods of
administration of programs for service delivery; (3) provide for
periodic evaluations of social services; (4) maintain technical,
information, consultation and referral services in cooperation with
other state agencies to local and area public and private agencies to the
fullest extent possible; (5) develop and coordinate educational
outreach programs for the purposes of informing the public and
elderly persons of available programs; (6) cooperate in the
development of performance standards for licensing of residential and
medical facilities with appropriate state agencies; (7) supervise the
establishment, in selected areas and local communities of the state, of
pilot programs for elderly persons; (8) coordinate with the Department

of Transportation to provide adequate transportation services related

sSB845 / File No. 592 10
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to the needs of elderly persons; and (9) cooperate with other state
agencies to provide adequate and alternate housing for elderly

persons, including congregate housing, as defined in section 8-119.

[(c) The Department of Social Services, in conjunction with the
Department of Public Health, may adopt regulations in accordance
with the provisions of chapter 54 to establish requirements with
respect to the submission of reports concerning financial solvency and
quality of care by nursing homes for the purpose of determining the
financial viability of such homes, identifying homes that appear to be
experiencing financial distress and examining the underlying reasons
for such distress. Such reports shall be submitted to the Nursing Home

Financial Advisory Committee established under section 17b-339.]

Sec. 8. (NEW) (Effective from passage) (a) The Commissioner of Social
Services, in consultation with the Banking Commissioner and the
executive director of the Connecticut Health and Educational Facilities
Authority created pursuant to section 10a-179 of the general statutes,
shall establish reasonable rates of indebtedness and reasonable real
property lease payments for chronic and convalescent nursing homes
and rest homes with nursing supervision. No chronic and convalescent
nursing home or rest home with nursing supervision licensed in this
state, or any owner of the property on which such facility is located
who is a related party to the owner of any such facility, shall increase
their indebtedness beyond the amount established pursuant to this
section or increase their real property lease payments unless such
increases are approved by the Commissioner of Social Services. A
chronic and convalescent nursing home or rest home with nursing
supervision, or any owner of the property on which such facility is
located who is a related party to the owner of such facility, may submit
a request pursuant to this section for such increase in such manner as
may be prescribed by the commissioner. The commissioner may
request such information as the commissioner deems necessary to
evaluate the request and shall approve, deny or modify the request not
later than sixty days after submission of any such requested

information. The commissioner may approve or modify a request

sSB845 / File No. 592 11
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made in accordance with the provisions of this subsection only if the
commissioner determines that such increase will not materially affect
the financial viability of the facility or the quality of patient care. The
provisions of this section shall not apply to any indebtedness or lease
entered into by a chronic and convalescent nursing home or rest home
with nursing supervision on or before June 30, 2009. As used in this
subsection "related party" means persons or organizations related
through an ability to control, ownership, family relationship or
business association, and includes persons related through marriage.

(b) The proceeds of any loan in which a chronic and convalescent
nursing home or rest home with nursing supervision has pledged,
granted a lien or otherwise encumbered the assets of such facility shall
be used solely for the purpose of operating such nursing home facility
or providing improvements to the nursing home facility, unless such
facility receives prior approval from the Department of Social Services
to use such proceeds for other purposes related to such facility.

(c) Any violation of subsections (a) and (b) of this section shall
constitute a substantial failure to comply with the requirements
established under chapter 368v of the general statutes for purposes of
disciplinary action pursuant to section 19a-494 of the general statutes.
In addition to any action by the Commissioner of Public Health under
said section, the Commissioner of Social Services may impose a civil
penalty not exceeding twenty-five thousand dollars for each violation
and may refer the findings of the Department of Social Services to the
Commissioner of Public Health for appropriate action.

Sec. 9. (NEW) (Effective July 1, 2009) Each owner of a chronic and
convalescent nursing home or rest home with nursing supervision
shall submit annually to the Department of Social Services, along with
such facility's annual cost report, proof of the facility's insurance
liability coverage for negligence or medical malpractice, and damages
to property, and the amounts of such coverage in a form prescribed by
the Commissioner of Social Services. On or before January 1, 2010, and

annually thereafter, the department shall report, in accordance with
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section 11-4a of the general statutes, information concerning the
insurance liability coverage of such facilities to the joint standing
committee of the General Assembly having cognizance of matters
relating to human services.

Sec. 10. Subsection (b) of section 19a-491 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective July
1, 2009):

(b) If any person acting individually or jointly with any other person
[shall own] owns real property or any improvements thereon, upon or
within which an institution, as defined in subsection (c) of section 19a-
490, is established, conducted, operated or maintained and is not the
licensee of the institution, such person shall submit a copy of the lease
agreement to the department at the time of any change of ownership
and with each license renewal application. The lease agreement shall,
at a minimum, identify the person or entity responsible for the
maintenance and repair of all buildings and structures within which
such an institution is established, conducted or operated. If a violation
is found as a result of an inspection or investigation, the commissioner
may require the owner to sign a consent order providing assurances
that repairs or improvements necessary for compliance with the
provisions of the Public Health Code shall be completed within a

specified period of time or may, in accordance with the provisions of

section 19a-494, assess a civil penalty of not more than one thousand

dollars for each day that such owner is in violation of the Public Health

Code or a consent order. A consent order may include a provision for

the establishment of a temporary manager of such real property who

has the authority to complete any repairs or improvements required by

such order. Upon request of the Commissioner of Public Health, the

Attorney General may petition the Superior Court for such equitable

and injunctive relief as such court deems appropriate to ensure

compliance with the provisions of a consent order. The provisions of

this subsection shall not apply to any property or improvements
owned by a person licensed in accordance with the provisions of
subsection (a) of this section to establish, conduct, operate or maintain

sSB845 / File No. 592 13
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an institution on or within such property or improvements.

Sec. 11. Subdivision (2) of subsection (b) of section 19a-493 of the
general statutes is repealed and the following is substituted in lieu
thereof (Effective July 1, 2009):

(2) Any change in the ownership of a facility or institution, as
defined in subsection (c) of section 19a-490, owned by an individual,
partnership or association or the change in ownership or beneficial
ownership of ten per cent or more of the stock of a corporation which
owns, conducts, operates or maintains such facility or institution, shall
be subject to prior approval of the department after a scheduled
inspection of such facility or institution is conducted by the
department, provided such approval shall be conditioned upon a
showing by such facility or institution to the commissioner that it has
complied with all requirements of this chapter, the regulations relating
to licensure and all applicable requirements of the Public Health Code.
Any such change in ownership or beneficial ownership resulting in a
transfer to a person related by blood or marriage to such an owner or
beneficial owner shall not be subject to prior approval of the
department unless: (A) Ownership or beneficial ownership of ten per
cent or more of the stock of a corporation, partnership or association
which owns, conducts, operates or maintains more than one facility or
institution is transferred; (B) ownership or beneficial ownership is
transferred in more than one facility or institution; or (C) the facility or
institution is the subject of a pending complaint, investigation or
licensure action. If the facility or institution is not in compliance, the
commissioner may require the new owner to sign a consent order
providing reasonable assurances that the violations shall be corrected
within a specified period of time. Notice of any such proposed change
of ownership shall be given to the department at least ninety days
prior to the effective date of such proposed change. For the purposes of
this subdivision, "a person related by blood or marriage" means a
parent, spouse, child, brother, sister, aunt, uncle, niece or nephew. For
the purposes of this subdivision, a change in the legal form of the

ownership entity, including, but not limited to, changes from a
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corporation to a limited liability company, a partnership to a limited
liability partnership, a sole proprietorship to a corporation and similar
changes, shall not be considered a change of ownership if the
beneficial ownership remains unchanged and the owner provides such
information regarding the change to the department as may be
required by the department in order to properly identify the current
status of ownership and beneficial ownership of the facility or
institution. For the purposes of this subdivision, a public offering of
the stock of any corporation that owns, conducts, operates or
maintains any such facility or institution shall not be considered a
change in ownership or beneficial ownership of such facility or
institution if the licensee and the officers and directors of such
corporation remain unchanged, such public offering cannot result in
an individual or entity owning ten per cent or more of the stock of
such corporation, and the owner provides such information to the
department as may be required by the department in order to properly
identify the current status of ownership and beneficial ownership of

the facility or institution. For purposes of this subdivision, beneficial

ownership includes, but is not limited to, ownership through any level

or relationship of parent and subsidiary corporations and partnerships.

To the extent required by this subdivision, the licensee of such facility

or institution shall provide to the department the identities of, and any

other information required by the department regarding, the

individual shareholders, partners or members that have a beneficial

ownership interest in the facility or institution, as defined in subsection
(a) of section 19a-490.

Sec. 12. Section 19a-498 of the general statutes is repealed and the

following is substituted in lieu thereof (Effective from passage):

(a) Subject to the provisions of section 19a-493, as amended by this

act, the Department of Public Health shall make or cause to be made a
biennial licensure inspection of all institutions and such other
inspections and investigations of institutions and examination of their

records as the department deems necessary.
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(b) The commissioner, or an agent authorized by the commissioner
to conduct any inquiry, investigation or hearing under the provisions
of this chapter, shall have power to inspect the premises of an

institution, issue subpoenas, order the production of books, records or

documents, administer oaths and take testimony under oath relative to
the matter of such inquiry, [or] investigation, or hearing. At any
hearing ordered by the department, the commissioner or such agent
may subpoena witnesses and require the production of records, papers
and documents pertinent to such inquiry. If any person disobeys such
subpoena or, having appeared in obedience thereto, refuses to answer
any pertinent question put to such person by the commissioner or such
agent or to produce any records and papers pursuant to the subpoena,
the commissioner or such agent may apply to the superior court for the
judicial district of Hartford or for the judicial district wherein the
person resides or wherein the business has been conducted, setting
forth such disobedience or refusal, and said court shall cite such
person to appear before said court to answer such question or to

produce such records and papers.

(c) The Department of Mental Health and Addiction Services, with
respect to any mental health facility or alcohol or drug treatment
facility, shall be authorized, either upon the request of the
Commissioner of Public Health or at such other times as they deem
necessary, to enter such facility for the purpose of inspecting programs
conducted at such facility. A written report of the findings of any such
inspection shall be forwarded to the Commissioner of Public Health

and a copy shall be maintained in such facility's licensure file.

(d) In addition, the Commissioner of Social Services, or a designated
representative of the Commissioner of Social Services, at the request of
the Office of Health Care Access or the Nursing Home Finance

Oversigcht Committee, established pursuant to section 17b-339, as

amended by this act, or when the Commissioner of Social Services

deems it necessary, may examine and audit the financial records of any

nursing home facility, as defined in section 19a-521, or any nursing

facility management services certificate holder, as defined in section
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19a-561, as amended by this act. Each such nursing home facility or

nursing facility management services certificate holder shall retain all

financial information, data and records relating to the operation of the
nursing home facility for a period of not less than ten years, and all
financial information, data and records relating to any real estate
transactions affecting such operation, for a period of not less than
twenty-five years, which financial information, data and records shall
be made available, upon request, to the Commissioner of Social
Services or such designated representative at all reasonable times. In

connection with any inquiry, examination or investigation, the

commissioner or the commissioner's authorized agent may issue

subpoenas, order the production of books, records and documents,

administer oaths and take testimony under oath. The Attorney

General, upon request of said commissioner or the authorized agent of

the commissioner, may apply to the Superior Court to enforce any

such subpoena or order.

Sec. 13. Section 19a-503 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2009):

Notwithstanding the existence or pursuit of any other remedy, the
Department of Public Health may, in the manner provided by law and
upon the advice of the Attorney General, conduct an investigation and
maintain an action in the name of the state for injunction or other
process against any person or governmental unit to restrain or prevent
the establishment, conduct, management or operation of an institution

or nursing facility management services, without a license or certificate

under this chapter.

Sec. 14. Section 19a-528a of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2009):

For any application of licensure for the acquisition of a nursing
home filed after July 1, 2004, any potential nursing home licensee or
owner must submit in writing, a change in ownership application with
respect to the facility for which the change in ownership is sought.

Such application shall include such information as the Commissioner
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of Public Health deems necessary and whether such potential nursing

home licensee or owner (1) has had civil penalties imposed through
final order of the commissioner in accordance with the provisions of
sections 19a-524 to 19a-528, inclusive, or civil penalties imposed
pursuant to the statutes or regulations of another state, during [a] the

two-year period preceding the application, (2) has had in any state

[intermediate] sanctions, other than civil penalties of less than ten

thousand dollars, imposed through final adjudication under the

Medicare or Medicaid program pursuant to Title XVIII or XIX of the
federal Social Security Act, 42 USC 301, as from time to time amended,
or (3) has had in any state such potential licensee's or owner's
Medicare or Medicaid provider agreement terminated or not renewed.

[[] The commissioner shall not approve such application to acquire

another nursing home in this state for a period of five years from the
date of final order on such civil penalties, final adjudication of such
[intermediate] sanctions, or termination or nonrenewal, except for

good cause shown. Notwithstanding, the provisions of this section, the

Commissioner of Public Health, may for good cause shown, permit a
potential nursing home licensee or owner to acquire another nursing

home prior to the expiration of said five-year period.

Sec. 15. Section 19a-543 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2009):

(a) As used in this section, (1) "severe financial distress" includes,

but is not limited to: (A) Allowing more than thirty-five per cent of the

facility's vendor accounts to be overdue for payment by more than one

hundred twenty days; (B) allowing the facility payment of required

emplovee pension or health insurance contributions to be overdue by

more than sixty days; (C) maintaining an unfavorable working capital

ratio of assets to liabilities for more than one fiscal vear; (D)

maintaining minimal equity or reserves for more than one fiscal vear;

(E) incurring significant operating losses for more than one fiscal year;

or (F) any other criteria defined by the Commissioner of Social Services

in regulations adopted pursuant to the provisions of chapter 54; and

(2) "related party" means persons or organizations related through an
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ability to control, ownership, family relationship or business

association, and includes persons related through marriage.

(b) The court shall grant an application for the appointment of a
receiver for a nursing home facility upon a finding of any of the
following: (1) Such facility is operating without a license issued
pursuant to this chapter or such facility's license has been suspended
or revoked pursuant to section 19a-494; (2) such facility intends to
close and adequate arrangements for relocation of its residents have
not been made at least thirty days prior to closing; (3) such facility has
sustained a serious financial loss or failure which jeopardizes the
health, safety and welfare of the patients or there is a reasonable
likelihood of such loss or failure; [or] (4) there exists in such facility a
condition in substantial violation of the Public Health Code, or any
other applicable state statutes, or Title XVIII or XIX of the federal Social
Security Act, 42 USC 301, as amended, or any regulation adopted

pursuant to such state or federal laws; or (5) such facility is in severe

financial distress.

(c) The court, upon a determination pursuant to subsection (b) of

this section that a receiver is appropriate, may, in addition to

appointing a receiver for the nursing home facility, appoint a receiver

for: (1) Any person or entity providing nursing facility management

services, as defined in section 19a-561, as amended by this act, for such

facility; (2) any owner of real property, or improvements thereon, on

which such nursing home facility is located; or (3) anv legal entity

owned or managed by a related party to the nursing home facility

owners providing goods or services to such facility. The court may

issue such orders as deemed necessary to any person that controls or

possesses assets necessary for the receiver to fulfill the duties as set
forth in section 19a-545.

(d) The commissioner, pursuant to section 17b-10, may implement

policies and procedures to administer the provisions of this section

while in the process of adopting such policies and procedures as

regulation, provided the commissioner prints notice of the intent to
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adopt the regulations in the Connecticut Law Journal not later than

twenty days after the date of implementation. Such policies and

procedures shall be valid until the time final regulations are adopted.

Sec. 16. Subsection (b) of section 19a-546 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective from

passage):

(b) If the receiver is in possession of real estate or goods subject to a
lease, mortgage or security interest [which] that the receiver is
permitted to avoid under subsection (a) of this section and if the real
estate or goods are necessary for the continued operation of the facility
under this section, the receiver may apply to the court to set a
reasonable rental, price or rate of interest to be paid by the receiver

during the duration of the receivership. No allowance for such

property costs set by the court shall exceed the fair rental value

allowance determined in accordance with the regulations adopted

pursuant to section 17b-238. The court shall hold a hearing not later

than fifteen days after application is made. Any known owners of the
property involved shall receive notice of such application from the
receiver at least ten days prior to the hearing. Payment by the receiver
of the amount determined by the court to be reasonable is a defense to
any action against the receiver for payment or for possession of the
goods or real estate subject to the lease, security interest or mortgage
involved by any person who received such notice, but the payment
does not relieve the owner of the facility of any liability for the
difference between the amount paid by the receiver and the amount

due under such lease, security interest or mortgage involved.

Sec. 17. Section 19a-547 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2009):

(a) The court may appoint any responsible individual whose name
is proposed by the Commissioner of Public Health and the
Commissioner of Social Services to act as a receiver. Such individual
shall be a nursing home administrator licensed in the state of

Connecticut with substantial experience in operating Connecticut
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nursing homes or shall possess such other experience and education

that the court deems satisfactory to appropriately and professionally

implement such receivership. On or before July 1, 2004, the

Commissioner of Social Services shall adopt regulations governing
qualifications for proposed receivers consistent with this subsection.
No state employee or owner, administrator or other person with a
financial interest in the facility may serve as a receiver for that facility.
No person appointed to act as a receiver shall be permitted to have a
current financial interest in the facility; nor shall such person
appointed as a receiver be permitted to have a financial interest in the

facility for a period of five years from the date the receivership ceases.

(b) The court may remove such receiver in accordance with section
52-513. A nursing home receiver appointed pursuant to this section
shall be entitled to a reasonable receiver's fee as determined by the
court. The receiver shall be liable only in his official capacity for injury
to person and property by reason of the conditions of the nursing
home. He shall not be personally liable, except for acts or omissions

constituting gross, wilful or wanton negligence.

(c) The court, in its discretion, may require a bond of such receiver

in accordance with section 52-506.

(d) The court may require the Commissioner of [Public Health]

Social Services to provide for the payment of any receiver's fees
authorized in subsection (a) of this section upon a showing by such
receiver to the satisfaction of the court that (1) the assets of the nursing
home facility are not sufficient to make such payment, and (2) no other
source of payment is available, including the submission of claims in a
bankruptcy proceeding. The state shall have a claim for any court-

ordered fees and expenses of the receiver and any state advance

payments to the nursing home facility after a receiver has been

appointed which shall have priority over all other claims of secured
and unsecured creditors and other persons whether or not the nursing
home facility is in bankruptcy. [, to the extent allowed under state or

federal law.]
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Sec. 18. Section 19a-561 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective from passage):

(a) As used in this section, "nursing facility management services"
means services provided in a nursing facility to manage the operations
of such facility, including the provision of care and services and

"nursing facility management services certificate holder" means a

person or entity certified by the Department of Public Health to

provide nursing facility management services.

(b) On and after January 1, 2007, no person or entity shall provide
nursing facility management services in this state without obtaining a

certificate from the Department of Public Health.

(c) Any person or entity seeking a certificate to provide nursing
facility management services shall apply to the department, in writing,
on a form prescribed by the department. Such application shall include

the following information:

(1) (A) The name and business address of the applicant and whether
the applicant is an individual, partnership, corporation or other legal

entity; (B) the names of the officers, directors, trustees or managing

and general partners of the applicant, the names of the persons having

a ten per cent or greater beneficial ownership interest in the applicant,

and a description of each such person's relationship to the applicant;

(C) if the applicant is a corporation incorporated in another state, a

certificate of good standing from the state agency with jurisdiction

over corporations in such state; and (D) a certificate of good standing

from the licensing agency with jurisdiction over public health for each

state in which the applicant currently provides nursing facility

management services;

(2) A description of the applicant's nursing facility management

experience;

(3) An affidavit signed by the applicant and any of the persons

described in subdivision (1) of this subsection disclosing any matter in
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which the applicant or such person (A) has been convicted of an

offense classified as a felony under section 53a-25 or pleaded nolo
contendere to a felony charge, or (B) has been held liable or enjoined in
a civil action by final judgment, if the felony or civil action involved
fraud, embezzlement, fraudulent conversion or misappropriation of
property, or (C) is subject to a currently effective injunction or
restrictive or remedial order of a court of record at the time of
application, or (D) within the past five years has had any state or
federal license or permit suspended or revoked as a result of an action
brought by a governmental agency or department, arising out of or
relating to business activity or health care, including, but not limited
to, actions affecting the operation of a nursing facility, residential care
home or any facility subject to sections 17b-520 to 17b-535, inclusive, or

a similar statute in another state or country; and

(4) The location and description of any nursing facility in this state

or another state in which the applicant currently provides

management services or has provided such services within the past

five years.

(d) In addition to the information provided pursuant to subsection
(c) of this section, the department may reasonably request to review
the applicant's audited and certified financial statements, which shall
remain the property of the applicant when used for either initial or
renewal certification under this section.

(e) Each application for a certificate to provide nursing facility
management services shall be accompanied by an application fee of
three hundred dollars. The certificate shall list each location at which
nursing facility management services may be provided by the holder
of the certificate.

(f) The department shall base its decision on whether to issue or
renew a certificate on the information presented to the department and
on the compliance status of the managed entities. The department may
deny certification to any applicant for the provision of nursing facility

management services at any specific facility or facilities where there
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has been a substantial failure to comply with the Public Health Code,

or failure to provide the information required under subparagraph (D)

of subdivision (1) of subsection (c) of this section.

(g) Renewal applications shall be made biennially after (1)
submission of the information required by subsection (c) of this section
and any other information required by the department pursuant to
subsection (d) of this section, and (2) submission of evidence
satisfactory to the department that any nursing facility at which the
applicant provides nursing facility management services is in
substantial compliance with the provisions of this chapter, the Public
Health Code and licensing regulations, and (3) payment of a three-
hundred-dollar fee.

(h) In any case in which the Commissioner of Public Health finds
that there has been a substantial failure to comply with the

requirements established under this section, or if the department

receives information from a licensing agency with jurisdiction over

public health in another state that the holder is not in good standing in

such state, the commissioner may initiate disciplinary action against a

nursing facility management services certificate holder pursuant to

section 19a-494. In addition to the remedies provided under section

19a-494, the commissioner may also assess such certificate holder a

civil penalty not to exceed fifteen thousand dollars per violation for

any class A or class B violation, as defined in section 19a-527, that

occur at a nursing facility for which such holder provides nursing

facility management services. Failure to pay such penalties shall be

subject to the remedies provided in section 19a-526.

(i) The department may limit or restrict the provision of
management services by any nursing facility management services
certificate holder against whom disciplinary action has been initiated

under subsection (h) of this section.

(1) The department, in implementing the provisions of this section,

may conduct any inquiry or investigation, in accordance with the

provisions of section 19a-498, as amended by this act, regarding an
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applicant or certificate holder.

(k) Any person or entity providing nursing facility management

services without the certificate required under this section shall be

subject to a civil penalty of not more than one thousand dollars for

each day that the services are provided without such certificate.

Sec. 19. Section 19a-544 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2009):

It shall be a sufficient defense to a receivership application if any
owner of a nursing home facility establishes that, (1) [he] such owner
did not have knowledge or could not reasonably have known that any

conditions in violation of section 19a-543, as amended bv this act,

existed, or (2) [he] such owner did not have a reasonable time in which
to correct such violations, or (3) the violations listed in the application
do not, in fact, exist or, in the event the grounds upon which the

petition is based are those set forth in subdivision (2) of subsection (b)

of section 19a-543, as amended by this act, the facility does not intend

to close.

Sec. 20. Section 19a-549 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective July 1, 2009):

The Superior Court, upon a motion by the receiver or the owner of
such facility, may terminate the receivership if it finds that such facility
has been rehabilitated so that the violations complained of no longer
exist or if such receivership was instituted pursuant to subdivision (2)
of subsection (b) of section 19a-543, as amended by this act, the orderly

transfer of the patients has been completed and such facility is ready to
be closed. Upon such finding, the court may terminate the receivership
and return such facility to its owner. In its termination order the court
may include such terms as it deems necessary to prevent the

conditions complained of from recurring.

This act shall take effect as follows and shall amend the following
sections:

sSB845 / File No. 592 25



sSB845

File No.

592

Section 1 July 1, 2009 New section
Sec. 2 July 1, 2009 17b-351

Sec. 3 from passage 17b-352

Sec. 4 from passage 17b-339

Sec. 5 from passage New section
Sec. 6 from passage New section
Sec. 7 from passage 17b-4

Sec. 8 from passage New section
Sec. 9 July 1, 2009 New section
Sec. 10 July 1, 2009 19a-491(b)
Sec. 11 July 1, 2009 19a-493(b)(2)
Sec. 12 from passage 19a-498

Sec. 13 July 1, 2009 19a-503

Sec. 14 July 1, 2009 19a-528a
Sec. 15 July 1, 2009 19a-543

Sec. 16 from passage 19a-546(b)
Sec. 17 July 1, 2009 19a-547

Sec. 18 from passage 19a-561

Sec. 19 July 1, 2009 19a-544

Sec. 20 July 1, 2009 19a-549

PH Joint Favorable Subst.
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The following fiscal impact statement and bill analysis are prepared for the benefit of members of the
General Assembly, solely for the purpose of information, summarization, and explanation, and do not

represent the intent of the General Assembly or either House thereof for any purpose:

—
OFA Fiscal Note

State Impact:

Agency Affected Fund-Effect FY10$ FY11$
Department of Social Services GF - Cost 300,000 300,000
Comptroller Misc. Accounts GF - Cost 76,290 76,290
(Fringe Benefits)!

Resources of the General Fund GF - Revenue Potential Potential
Gain

Municipal Impact: None

Explanation

This bill makes a variety of changes concerning the financial
oversight requirements of nursing homes. It also implements further
reporting mandates, insurance requirements and certain financial

restrictions for nursing homes and related entities.

It is anticipated that the Department of Social Services (DSS) will
need up to 5 additional positions (at an annual cost of approximately
$300,000) to meet the additional oversight responsibilities included in
the bill. It should be noted that sHB 6365 (the biennial budget bill, as
favorably reported by the Appropriations Committee) included
funding for 5 positions at DSS for enhanced financial oversight of

nursing homes.

1 The fringe benefit costs for state employees are budgeted centrally in the
Miscellaneous Accounts administered by the Comptroller on an actual cost basis. The
following is provided for estimated costs associated with additional personnel. The
estimated non-pension fringe benefit rate as a percentage of payroll is 25.43%. Fringe
benefit costs for new positions do not initially include pension costs as the state's
pension contribution is based upon the 6/30/08 actuarial valuation for the State
Employees Retirement System (SERS) which certifies the contribution for FY 10 and
FY 11. Therefore, new positions will not impact the state's pension contribution until
FY 12 after the next scheduled certification on 6/30/2010.
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The state may realize a revenue gain should DSS or the Department

of Public Health impose the various civil penalties included in the bill.

Should the provisions of this bill enhance the financial condition
and stability of the nursing home system, the state may realize savings
under the Medicaid program through fewer interim rate increases and

homes in receivership.

The Out Years

The annualized ongoing fiscal impact identified above would

continue into the future subject to inflation.
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OLR Bill Analysis
sSB 845

AN ACT CONCERNING OVERSIGHT OF NURSING HOMES.

SUMMARY:

This bill makes numerous changes in the law related to the financial

oversight, management, operation, and licensure of nursing homes. It:

1. establishes new financial reporting requirements for nursing

homes and nursing facility management services certificate

holders;

2. allows the court to appoint a receiver of a nursing home upon a

finding of “severe financial distress”;

3. makes changes to the Department of Public Health’s (DPH)
certification process for management companies operating

nursing homes;

4. requires nursing home property or building owners to comply
with Public Health Code requirements concerning property

maintenance and repair;

5. requires nursing home owners to annually submit to DSS along

with its cost report, proof of liability insurance coverage;

6. changes the certificate of need (CON) and licensure
requirements when a nursing home changes ownership;

7. places certain restrictions on a nursing home operator’s ability to
acquire a nursing home if they violate nursing home laws in
Connecticut or in another state or have nursing home problems
related to Medicare and Medicaid;

sSB845 / File No. 592 29



sSB845 File No. 592

8. renames the Nursing Home Financial Advisory Committee and

makes changes to its membership and duties;

9. places restrictions on nursing home indebtedness, rental

payments, loan payments, and management fees;

10. requires DPH to provide a direct link on its website to the

federal Nursing Home Compare website; and

11. requires the DSS commissioner to conduct a statewide
inventory of all nursing home beds and establishes related

reporting requirements.

(Different sections of the bill apply to different types of facilities.
Some apply just to nursing homes, others apply also to residential care
homes, rest homes, and intermediate care facilities for the mentally
retarded.)

EFFECTIVE DATE: July 1, 2009 except for the provisions pertaining
to CON; financial reporting requirements; the Nursing Home Financial
Advisory Committee; management, loan, and rental payments; DPH
and DSS investigations of healthcare institutions; nursing facility
management services certification; and allowable property costs for

homes in receivership, which take effect upon passage.

§ 1 — FEDERAL NURSING HOME COMPARE WEBSITE

The bill requires DPH to prominently place a direct link on its
website to the federal Centers for Medicare and Medicaid (CMS)
“Nursing Home Compare” database. This database is a national,
online nursing home report card first published in 2002. It provides
information on every Medicare- and Medicaid- certified nursing home
in each state, including inspection results, hours of direct care, and 19

quality measures for short- and long-term residents.

§ 2 — STATEWIDE NURSING HOME BED INVENTORY
Starting December 31, 2009, the bill requires the DSS commissioner

to consult with the DPH commissioner and complete an annual
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statewide inventory of all publicly and privately funded nursing home
beds. This inventory must be completed within available

appropriations.

The bill requires the DSS commissioner to submit annual reports,
starting January 1, 2010, to the Human Services and Public Health
committees. The report must include the results of the inventory and
identify (1) geographic areas of the state that need additional nursing
home beds, (2) the number of beds needed in these areas, and (3) any

geographic areas that have a surplus of beds.

§ 3 — CERTIFICATE OF NEED (CON)

The bill requires a nursing home, intermediate care facility for the
mentally retarded (ICF-MR), or a residential care home to apply to DSS
for a CON whenever a transfer of its ownership or control is proposed,
not just when this occurs before the home is first licensed. Because of
the current moratorium on new nursing home beds, nursing homes
can assume ownership of existing beds only through such a transfer.

Therefore, DSS is not currently issuing CONs for such transfers.

The bill applies to all proposed transfers the current requirement
that a CON applicant submit a letter of intent to DSS before submitting
the CON application. It consequently extends to any facility proposing
an ownership or control transfer the current requirement that it notify
the Office of the Long Term Care Ombudsman that it has submitted a
letter of intent. It exempts all proposed transfers from the requirement
that the letter of intent include the capital costs, location, and project

description.

The bill adds the following factors for DSS to consider when it

reviews a CON transfer application:
1. the applicant's financial condition and viability,
2. the impact of the transfer on the home’s payment rate,

3. any real property lease or debt instrument, and
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4. any nursing facility management services agreement.

The law already requires DSS to consider the applicant’s financial
responsibility and business interests and whether the facility is able to

continue to provide needed services.

§§ 4 & 7 — NURSING HOME FINANCIAL ADVISORY COMMITTEE

The bill changes the name of the Nursing Home Financial Advisory
Committee to the Nursing Home Financial Oversight Committee and
removes three members: the director of the Office of Fiscal Analysis or
his designee and one representative each from the nonprofit and for-
profit nursing home industries. It adds the comptroller and the long-
term care ombudsman or their designees to the committee’s
membership. The DSS and DPH commissioners, the secretary of OPM,
and the executive director of the Connecticut Health and Educational
Facilities Authority (CHEFA) or their desighees remain committee
members. The bill also removes the current requirement that vacancies
be filled by the appointing authority.

The bill requires the committee to recommend appropriate action to
the DPH commissioner, as it must currently do for the DSS
commissioner, when it receives a report relating to nursing homes'
financial solvency and quality of care. It removes the requirement that
the committee’s recommendations be limited to improving the
financial condition of homes in financial distress. The DSS
commissioner must also notify the committee of any nursing home’s

interim rate request.

Starting January 1, 2010, the bill requires the committee to report
annually on its activities to the Appropriations Committee, as well as
the Human Services, Public Health, and Aging committees. And
starting October 1, 2009, the committee must also meet quarterly with
the chairpersons and ranking members of the Appropriations, Human
Services, and Public Health Committees to discuss its activities relating

to nursing homes’ financial solvency and quality of care.

The bill repeals DSS” authority, in conjunction with DPH, to adopt
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regulations to establish requirements for the reports on nursing homes’
financial solvency and quality of care that are submitted to the
Nursing Home Financial Advisory Committee (CGS §17b-4 (c)).

The committee examines nursing homes’ financial solvency,
supports DSS and DPH’s oversight mission, and recommends
appropriate action for improving the financial condition of any home
in financial distress.

§§ 5 & 6 — FINANCIAL REPORTING REQUIREMENTS

The bill establishes new financial reporting requirements for
nursing homes. Beginning July 1, 2009, it requires every home to
obtain an annual independent audit and submit a copy of it to the DSS
commissioner. The commissioner may also require homes to submit
quarterly accounts payable reports in a format he prescribes. If the
reports indicate a home is experiencing financial distress, the
commissioner may require the home to report additional financial
information, including debt agreements and interim financial

statements.

The commissioner may also require any nursing facility
management services certificate holder or any individual or entity that
has at least a 10% beneficial ownership in the certificate holder or a
nursing home to report financial information on any homes it manages
or owns, including those in other states. Under the bill, “beneficial
ownership” includes ownership through any level or relationship of

parent and subsidiary corporations or partnerships.

If, after reviewing the above financial information or the home’s
annual cost report (financial information submitted annually to DSS
for the purposes of rate setting), the DSS commissioner determines that
a home’s financial condition has changed for the worse, he must notify
the DPH commissioner and the Nursing Home Financial Oversight
Committee. He may also require the nursing home to report (1)
monthly on its cash availability, vendor payment status, and employee

payrolls; and (2) additional financial information to help determine the
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home’s financial condition.

The bill also requires him to report to the Human Services, Public
Health, and Appropriations committees and the Nursing Home
Financial Oversight Committee if he finds that a home is in financial
distress and may not meet its operating costs. The report must be
submitted in a format prescribed by the Nursing Home Financial
Oversight Committee.

The bill also requires a nursing facility management services
certificate holder whose rates are set by DSS to report its annual costs
to DSS, upon the commissioner’s request. It must submit its report by

December 31 for the fiscal year ending September 30.

The bill establishes criteria for the DSS commissioner to use to
evaluate whether a nursing home's financial situation has deteriorated,
including;:

1. the frequency of Medicaid advances DSS grants it as permitted
by law;

2. unfavorable ratios of working capital assets to liabilities;

3. a high proportion of accounts receivable or payable for more
than 90 days;

4. significant increases in accounts payable, unpaid state or local
taxes, state user fees, or payroll related costs;

5. minimal or decreasing equity or reserves;

6. high levels or significant increases in debt and borrowing costs;
and

7. significant operating losses for two or more consecutive years.

Currently, nursing homes annually submit financial information to
DSS for the purpose of rate setting. The information they submit
includes expenditures, revenue, and balance sheet data. DSS audits
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this information but does not use it to determine the home’s financial

viability.

§§ 6 & 8 — DEBT, RENT, LOAN AND MANAGEMENT FEE
RESTRICTIONS

The bill establishes certain restrictions on rent, debt, loan, and
management fees a nursing home pays. It applies to (1) any
indebtedness or lease entered into on or after June 30, 2009 and (2) any
management fees that take effect on or after April 1, 2008. (It is unclear
how DSS would restrict fees set in April, 2008).

It defines “related party” as an individual or organization related to
a nursing home owner through an ability to control, ownership, family
relationship, business association, including individuals related

through marriage.

Management Fee and Loan Restrictions

The bill prohibits a nursing facility management services certificate
holder related to a nursing home owner from being paid fees,
including expenses from a facility for which it provides services, that
exceed the management fee DSS sets for the home, unless DSS sets a

higher fee after conducting a financial review of the agency.

It also requires a nursing home owner to use the proceeds of a loan
secured with nursing home assets solely for the home’s operation and
improvement unless approved by the DSS commissioner.

Debt and Rent Restrictions

The bill requires the DSS commissioner, in consultation with the
banking commissioner and the Connecticut Health and Educational
Facilities Authority (CHEFA) executive director, to establish
reasonable rates of indebtedness and property lease payments for
nursing homes. It prohibits a nursing home or any related party that
owns the property on which the home is located from increasing its
property lease payments or indebtedness beyond the established levels
without the DSS commissioner’s permission. DSS must approve, deny,

or modify a home’s or related property owner’s request within 60 days
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after the requestor submits any information the commissioner asks for,
but may do so only if it determines the request will not adversely affect

the home’s financial viability or quality of care.

Violations

The bill allows the DPH commissioner to take certain enforcement
actions for violations, including revoking or suspending the home’s
license and restricting its acquisition of other facilities. It also allows
the DSS commissioner to impose, for loan and rental payment
violations, a civil penalty of up to $25,000; and for management fee
violations, $15,000 plus the amount by which the fee exceeds the DSS-
approved fee. DSS may refer its finding to the DPH commissioner for

appropriate action.

§ 9 — PROOF OF LIABILITY INSURANCE COVERAGE

The bill requires nursing homes to annually submit to DSS along
with its cost report, proof of liability insurance coverage on a form
prescribed by DSS. The home must show its coverage for negligence or
medical malpractice and property damage and the coverage amounts.

(The bill does not establish minimum coverage amounts.)

Starting January 1, 2010, the bill requires DSS to annually report
information concerning nursing homes’ liability insurance coverage to

the Human Services Committee.

By law, nursing home owners must submit certificates of
malpractice and public liability insurance coverage to DPH as a
condition of licensure; the law does not specify minimum coverage

amounts.

§ 10 — FACILITY MAINTENANCE AND REPAIRS

Under current law, nursing home, residential care home, or rest
home property or building owners that are not the facility’s license
holder must submit a copy of the lease agreement to DPH indicating
the person or entity responsible for maintenance and repair. The lease
must be submitted whenever the facility’s license is renewed and

whenever the property owner changes.
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If a DPH investigation reveals any Public Health Code violations,
the law allows the commissioner to require the owner to sign a consent
order to bring the facility into compliance. The bill allows the
commissioner, alternatively to impose a civil penalty of up to $1,000
for each day the owner violates the code or the consent order. It also
permits the consent order to include the appointment of a temporary
manager to complete any required improvements or repairs. It allows
the attorney general, at the DPH commissioner’s request, to petition
the Superior Court for an injunction to ensure compliance with the

consent order.

§ 11 — CHANGES IN BENEFICIAL OWNERSHIP

Current law requires DPH to give its prior approval for a change in
ownership or beneficial ownership of 10% or more of the stock of a
corporation that owns, operates, or maintains a nursing home,
residential care home, or rest home. The bill specifies that beneficial
ownership includes ownership through any level or relationship of

parent and subsidiary corporations and partnerships.

It also requires the owner to provide to DPH the identities of, and
any additional information DPH requires on, individual shareholders,
partners, or members that have a beneficial interest in the facility or
any healthcare institution, such as a hospital, home health care agency,
assisted living services agency, or homemaker-home health aide

agency.

§ 12 — DPH AND DSS INVESTIGATIONS

The bill allows the DPH commissioner when conducting an inquiry
or investigation involving any healthcare institution to (1) issue
subpoenas and (2) order the production of books, records, and
documents. The law already allows the commissioner to do this when
conducting a hearing. The law also allows him to inspect facilities,

administer oaths, and take testimony under oath.

The bill allows the DSS commissioner, or his designee, to examine

or audit the financial records of a nursing facility management
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certificate holder when the commissioner believes it is necessary or
either the Office of Health Care Access or Nursing Home Financial
Oversight Committee requests it. It requires nursing facility
management services certificate holders, as nursing homes must
currently do, to maintain (1) all financial information, data, and
records of its operation for at least 10 years and (2) all financial
information, data, and records relating to any real estate transactions

affecting its operation for at least 25 years.

Finally, when conducting an inquiry, examination, or investigation
of a nursing home or nursing facility management services certificate
holder, the bill allows the DSS commissioner, or his agent, to (1) issue
subpoenas; (2) order the production of books, records, or documents;
(3) administer oaths; and (4) take testimony under oath. The
commissioner, or his agent, may also ask the attorney general to

petition the Superior Court to enforce any subpoena or order.

§ 14 — NURSING HOME ACQUISITION

The law prohibits a nursing home operator who has violated
nursing home laws or had problems related to Medicare and Medicaid
from acquiring a nursing home for five years. It applies to an operator
with any civil penalties for nursing home violations imposed by DPH
or another state over two years. The prohibition also applies to
operators who have received Medicare or Medicaid sanctions or had
their provider agreements for these programs terminated or not

renewed.

The bill limits the prohibition (1) for civil penalties, to those
imposed during the two years before submitting the application, rather
than any two-year period and (2) for Medicare and Medicare
sanctions, to those other than civil penalties under $10,000. (Current
law imposes the acquisition prohibition for any intermediate Medicare
or Medicaid sanctions.) The application must also include any
additional information the DPH commissioner deems necessary.
Under the bill, if any of these conditions is present, the five-year

prohibition on further acquisition continues to apply.
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Notwithstanding these limitations, the law allows the DPH
commissioner, for good cause, to approve a potential licensee’s or
owner’s application to acquire a nursing home before the five-year

period expires.

§§ 15-17 — NURSING HOME RECEIVERSHIP
Conditions for Appointment

The bill adds “severe financial distress” as a ground on which the
court can appoint a receiver for a nursing home facility. (The law
defines these as nursing homes, residential care homes, and rest homes
with 24-hour nursing supervision (CGS § 19a-521). But, residential care
homes do not provide nursing care.) It defines “severe financial

distress” as:

1. having more than 35% of the facility's vendor accounts overdue
by more than 120 days,

2. having payment of required employee pension and health

insurance contributions that are more than 60 days overdue,

3. maintaining an unfavorable ratio of working capital assets to

liability for more than one fiscal year,

4. incurring significant operating losses or maintaining minimal

equity or reserves for more than one fiscal year, and
5. any other criteria DSS defines in regulations.

The bill permits the DSS commissioner to implement policies and
procedures to define other financial distress criteria while in the
process of adopting them in regulation, provided notice is published in
the Connecticut Law Journal no later than 20 days after they are
implemented. The policies and procedures are valid until final

regulations are adopted.

Currently, a court may appoint a receiver for a nursing home if the

home:
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1. is operating without a license or has had its license suspended

or revoked;

2. intends to close and has not made adequate arrangements to

relocate its residents at least 30 days before closing;

3. experienced or is likely to experience a serious financial loss or

failure that jeopardizes the health and safety of its residents; or

4. substantially violates the Public Health Code, other state laws,

or Medicaid or Medicare rules.

In addition to appointing a receiver for the home, the bill also
allows the court to appoint a receiver for (1) any individual or entity
providing nursing facility management services in the home, (2) any
owner of the property on which the home is located or the buildings it
uses, or (3) any legal entity owned or managed by a related party to
the nursing home owner that provides goods or services to the home.
The bill defines “related party” as an individual or organization
related to a nursing home owner through an ability to control,
ownership, family relationship, or business association including

individuals related through marriage.

It allows the court to issue any necessary orders to a person that
controls or possesses assets the receiver needs to fulfill his or her

responsibilities.

Choice of Nursing Home Receivers

Current law requires a court, in appointing a receiver for a nursing
home, to choose a responsible individual who (1) the DSS and DPH
commissioners propose and (2) is a Connecticut-licensed nursing home
administrator with substantial experience in operating Connecticut
nursing homes. The bill allows the court to appoint an unlicensed
person if the individual has other experience and education the court

deems satisfactory.

The bill allows the court to require the DSS commissioner, instead of
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the DPH commissioner, to pay a nursing home receiver’s fees if it
determines that the home’s assets are insufficient to do so and no other
payment source is available. The state has a claim on the home’s assets
for these payments. The bill gives the state a claim for any advance
payments the state makes after the receiver’s appointment. It adds
these costs to the requirement that claims for receiver’s fees have
priority over all other creditors” claims, but it removes the limitation
that these claims have priority to the extent allowed by state or federal
law.

Allowable Property Costs for Homes in Receivership

The bill prohibits a court, in certain situations, from setting property
costs (rent, price, or interest rate) for nursing homes in receivership

that exceed the fair rental allowance DSS sets for the facility.

By law, a receiver may not be required to honor a nursing home’s
lease or mortgage agreement if a court finds (1) the payment is due to
someone who was an owner or controlling stockholder of the home
when the agreement was made, or their affiliate, or (2) the rent or
property costs were substantially higher than what was reasonable at
the time the contract was made. If the court grants such an exception
but the real estate is necessary to continue to operate the home, the
receiver can ask the court to set reasonable costs for the receiver to pay.
The bill caps these costs at the fair rental allowance DSS sets for the
facility. Current law sets no limits on the amount the receiver may

request.

§§ 13 & 18 — NURSING FACILITY MANAGEMENT SERVICES
CERTIFICATION

The bill adds to the required information an applicant must submit
to DPH to obtain a nursing facility management services certificate. It
defines a “nursing facility management services certificate holder” as
an individual or entity DPH certifies to provide nursing facility
management services. The law defines “nursing facility management
services” as services provided in a nursing home to manage the

home’s operations, including the provision of care and services.
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By law, “nursing home facilities,” are nursing homes, residential
care homes, or rest homes with 24-hour nursing supervision (CGS §
19a-521). But nursing facility management services do not serve
residential care homes, thus it appears this section does not apply to
these facilities.

Contact Information

The bill requires an applicant to provide the names of (1) its officers,
directors, trustees, or managing and general partners and (2) anyone
having 10% or more beneficial ownership interest in the applicant and
a description of their relationship to the applicant. If the applicant is an
out-of state corporation, it must also provide a certificate of good
standing from the agencies in that state that oversee corporations and

public health licensing.

Current law requires an applicant to provide only its name and
business address and indicate whether it is an individual, partnership,

corporation, or other legal entity.

Affidavits

The bill requires that each individual listed above, not just the
applicants, sign the affidavits that current law requires applicants to

submit disclosing the following;:

1. any matter in which the person was convicted of or pleaded
nolo contendere to a felony charge, or was held liable or
enjoined in a civil action, if the felony or civil action involved
fraud, embezzlement, fraudulent conversion, or

misappropriation of property or

2. whether the person (a) has, within the past five years, had any
state or federal license or permit suspended or revoked as a
result of a government action related to heath care or business
activity, including actions affecting the operation of a nursing,
continuing care, or residential care home in Connecticut or
elsewhere or (b) is subject to a current injunction, restrictive, or

remedial court order at the time of the application.
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Disclosure of additional nursing homes

The bill requires an applicant to disclose the location and
description of any out-of-state nursing home in which it currently
provides management services or provided such services in the past

five years.

Certification Determinations

The bill adds a condition under which DPH may wholly or partially
refuse to issue or renew a certificate. It can deny certification to
provide services at one or more facilities to an applicant that provided
services in an out-of-state nursing home and failed to provide a
certificate of good standing from the public health licensing agency in
that state. The law already permits such denial for substantial

noncompliance with the Public Health Code at a facility.

Investigations

The bill allows DPH to conduct an inquiry or investigation
concerning the issuance or renewal of a nursing facility management

services certificate.

It also permits DPH, when the attorney general advises it, to
conduct an investigation and seek an injunction or other action against
uncertified nursing facility management services. Current law allows

this for unlicensed health care institutions.

Penalties

Under current law, if DPH finds substantial noncompliance with the
certification requirements, the commissioner can initiate disciplinary
action against an agency. The bill permits DPH to take disciplinary
action if it receives information from an out-of-state public health
licensing agency that an out-of-state nursing home for which the
certificate holder has provided services has substantially failed to

comply with that state's applicable laws and regulations.

The bill also allows the commissioner to impose a civil penalty on

the management services agency of up to $15,000 per violation for any
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class A or class B violation that occurs at a nursing home at which it
provides management services. (A class A violation is one that
presents an immediate danger of death or serious harm to a nursing
home patient; a class B violation is one that presents a probability of
death or serious harm.)

If the fine is not paid within 15 days, or the last day for appealing
the penalty, or 15 days after a final Superior Court judgment on an
appeal, the DPH commissioner must notify the DSS commissioner,
who may immediately withhold the amount of the civil penalty from

the nursing home’s next Medicaid payment.

The bill also allows the DPH commissioner to impose a civil penalty
of up to $1,000 per day against an individual or entity operating
without a certificate.

§§ 19 & 20 — TECHNICAL CHANGES

The bill makes technical and conforming changes in the public
health statutes pertaining to nursing home receivership.

BACKGROUND
Related Bill

sHB 6400, reported favorably by the Human Services Committee,
makes numerous changes in the law related to the financial oversight,

management, operation, and licensure of nursing homes.

COMMITTEE ACTION
Public Health Committee

Joint Favorable Substitute
Yea 30 Nay 0 (03/26/2009)
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